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International Cooperation and National
Sovereignty-Unchanged Role of National
Sovereignty in the Provision of International
Telecommunications Services
by Sei Kageyama*
I.

INTRODUcTION

T

he liberalization of telecommunications regulations, which reflects
deregulation policy in the United States, was the subject of much discussion in 1982 in Japan. Two subjects were of particular concern-the
entry of Value Added Network Service (VAN) 1 vendors, and the entry of
private operators who offer specialized services such as satellites for business communications.
To this point, discussions have centered on domestic problems in Japan. Even though international communication service deregulation probably will be a future concern, Japan at present seems determined to conform to the international telecommunications framework laid down by
the International Telecommunication Satellite Union (ITU).2 In this respect, the Japanese public is watching closely the effects of the United
States' move to deregulate its international telecommunications services.
Besides the discussions on the liberalization of telecommunications
regulations, the idea of establishing a satellite communication system
* Director, Business Development Department, Kokusai Denshin Denwa Co., Ltd.
The author extends his gratitude to Mr. Told Hachifuji, Dr. Soji Yamamoto, Mr. Asher
H. Ende, Mr. Alexander D. van Eyck, Mr. Shozo Kawai and other staff members of the
Management Research Department as well as to the staff of the Washington Liaison Office
of KDD.
' The network consists of circuits leased from common carriers. The services are offered
on a resale basis, although they usually contain certain processing, such as a code and/or
protocol conversion.
In Japan, this kind of service had not been permitted until Oct. 23, 1982, when the
Ministry of Posts and Telecommunications ordinance (No. 55, 1982) came into force, which
coincided with the enforcement of the Law (No. 68, 1982) including partial revision to the
Public Telecommunications Law (No. 97, 1953), and the use of circuits was liberalized so
that VAN services might be offered to medium- and small-sized enterprises.
2 International Telecommunications Union Convention, Oct. 25, 1983, 28 U.S.T. 2495,
T.I.A.S. No. 8572 [hereinafter cited as ITU].
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which will cover the entire area of the Pacific Ocean is a much discussed
topic in Japan. This idea was apparently influenced by the prosperous
satellite communication business in the United States after the "open
sky" s policy was implemented. This idea may also be regarded as a natural consequence of the development in space technologies, including communication satellites, in Japan. Although various reasons are advanced to
explain the need to establish such a system at the earliest possible time,
the basic fact remains that geostationary satellite orbital locations are
limited natural resources and are distributed only on a first-come, firstserved basis. The limited number of orbital locations is clearly demonstrated by the recent United States'4 move to readjust satellite positions
as a result of its "open sky" policy.
At present two global satellite communication systems are in operation. One is the International Telecommunication Satellite Organization
(INTELSAT), 5 which has 108 member countries as of January 1983.
Through the efficient use of only 13 orbiting satellites, this worldwide system offers telecommunication services to more than 130 countries and
territories. The other global satellite communications system is the International Maritime Satellite Organization (INMARSAT),6 which was established to provide maritime satellite communications services to more
than 1500 ships with five satellites, one of which is leased from the INTELSAT system.
In addition to these two global networks, a number of regional and
private satellite communications systems also exist 7 and various plans for
the implementation of additional systems are being developed. 8 UndoubtI In its 1970 report on establishing a domestic communication satellite facilities by nongovernmental entities, the Federal Communications Commission (FCC) decided to construct
and operate (either individually or jointly) communications satellite facilities for domestic
use. "Non-governmental entities" include any non-Federal governmental entity, such as the
Communications Satellite Corp., other common carriers and non-carriers. 20 F.C.C.2d 86139 (Mar. 20, 1970). This policy is called the "open sky" policy.
' The FCC made public its intention in its Notice of Inquiry Proposed Rulemaking,
released November 18, 1981, related to licensing of space stations in the domestic fixedsatellite service, to reduce to 20 the orbital spacing between U.S. domestic communication
satellites both in the 4/6 GHz and 12/14 GHz bands. 88 F.C.C.2d 318-19 (Nov. 27, 1981).
5 Agreement Relating to the International Telecommunications Satellite Organization,
Aug. 20, 1971, 23 U.S.T. 3813, T.I.A.S. No. 7532 [hereinafter cited as INTELSAT].
6 International Conference on the Establishment of an International Marine Satellite
System (INMARSAT), Sept. 3, 1976, 31 U.S.T. 1, T.I.A.S. No. 9605 [hereinafter cited as
INMARSAT].
7For
example, the Satellite Business Systems (SBS), a communications common carrier partnership formed in 1975 by Aetna Life and Casualty Co., COMSAT General Corp.
and IBM to provide satellite communications services, such as the Communication Network
Service, to business firms of the continental United States. SBS intends to extend its services to other countries including Canada and the United Kingdom.
8 For example, the European Communication Satellite System.
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edly, such systems have developed to meet particular regional and user
needs; however, the lack of international coordination and planning in the
development of these satellite systems may adversely compromise important efficiency and cost considerations.
Yet, in studying the problems concerning international communications, efficiency is only one consideration. International communications
involves the national sovereignty of at least two countries, therefore realistic solutions to communications will always be shaped by sovereignty
considerations.
This paper is a discussion of the essential role that national sovereignty plays in providing international telecommunication services.
II.
A.

FUNDAMENTAL CONCEPTS CONCERNING

INTELSAT 9

The Interim Arrangements

"The INTELSAT Age" began essentially as a result of the Agreement EstablishingInterim Arrangements for a Global Commercial Communications Satellite System (Interim Arrangements) 10 which came into
force in August 1964. It was the intention of the United States, which
played a substantial role in creating the system via its technological and
economic advantages over other nations,11 that INTELSAT should be "a
single global commercial communication satellite system.' 2 This concept
is embodied as one of the fundamental principles in the preamble of the
Interim Arrangements as is the system's goal of availability to the world
13
on a global and non-discriminatory basis.
The idea of establishing a monopolistic global satellite communication system through INTELSAT was not, however, welcomed by some
European nations. They asserted, in principle, that the general goal of the
preamble, which is not contained in the purview, should not legally bind
the signatories.14 Furthermore, they stated that even if they should be
obliged to abide by the spirit of the preamble, they should be bound only
vis-a-vis those telecommunication services which were available at the
time the agreement was signed, such as telephone, broadcasting and TV
9 See generally S. YAMAMOTO, STUDY OF INTELSAT DEFINITIVE AGREEMENTS (1973)
MASUDA & E. ENDO, ON DEFINITIVE AGREEMENT AND ITS OPERATING AGREEMENT RELATED TO INTELSAT (1973) (both published in Japanese), from which the various facts
dealt with in this paper are taken.
10 Agreement Establishing Interim Agreements for a Global Commercial Communications System, Aug. 20, 1964, 15 U.S.T. 1705, T.I.A.S. No. 5646 [hereinafter cited as Interim
Agreements].
n Supra note 9.
'2 Interim Agreements, supra note 10, at preamble.

and M.

13 Id.

H Supra note 9.
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transmission. Further, they assert that they should be free to pursue
other alternatives in providing services as new services become available
due to subsequent technological developments."5
Criticism directed at the United States asserts that the United States
supported the spirit of "a single global commercial communications satellite system" in order to maintain control of satellite communication technology and operations. The United States already had a monopoly of the
technology for synchronous orbit launch and reserved controlling power
over this system by securing a voting right of more than 50 percent under
the Interim Arrangements."6 The United States also had COMSAT designated as the Manager of the system and, therefore, controlled operation
of substantially the entire system. 17 Thus, "for almost two decades-the
1960's and most of the 1970's-the United States and the USSR 1 held a
monopoly on the world's satellite capabilities."1 9
Besides its monopoly, the United States also holds an idealistic conception of "a single global commercial communications satellite system" 20
which will handle even domestic communication 21 under the global uniform rate system. The intent of the United States was to achieve the
most effective operation of satellite systems through its monopoly and to
extend the benefit of satellite
communication to as many nations as possi22
ble at the earliest time.
15

Id. Incidentally, it is interesting to note that this same kind of rhetoric is now being

employed by those who intend to extend the Vanguard Tracking Service (VAN) into the
international field. They assert that enhanced services are not completely regulated nor
even foreseen by the International Telecommunications Union (ITU) Convention. In conse-

quence, they argue that they should be free, in providing these services, to pursue other
alternatives. This position disregards the fundamental principle on which the Convention is
premised: international telecommunications are jointly provided by the two countries concerned. This is because there seems to be no difference between those two catagories of
services with respect to the necessity for mutual cooperation. Consequently, it is not unreasonable to draw a more encompassing analogy. See also the definition of "Public Telecommunications Services," Interim Agreements, supra note 10, at art. H(b); ITU, supra note 2,
at annex 2; and INTELSAT, supra note 5, at art. 1(k).
16 Interim Agreements, supra note 10, at art. IV(f) and annex.
17 Id. at art. VIII.
'8 The U.S.S.R. did not join INTELSAT but launched its own nonsynchronous system.
GANLEY & G. GANLEY, To INFORM OR To CONTROL? 103 (1982).
Interim Agreements, supra note 10, at preamble.

19 0.

20

21 Domestic telecommunications traffic volume of a country is quite large relative to its
international traffic volume in general, and the U.S. total traffic volume is by far the largest
in the world.
22 This is one of the fundamental objectives of INTELSAT, set forth in the preamble of

the Interim Agreement: "Recalling the principle set forth in Resolution No. 1721 (XVI) of

the General Assembly of the United Nations that communications by means of satellites
should be available to the nations of the world as soon as practicable on a global and nondiscriminatory basis." Interim Agreements, supra note 10, at preamble. The same idea is set
forth in the Communications Satellite Act of 1962, Pub. L. No. 87-624, § 102, 76 Stat. 419,
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B. INTELSAT
"You have just signed a first draft of the Article of Federationof the
23

United States of Earth.

Arthur C. Clarke, Aug. 20, 1971

Negotiation for establishing the permanent structure of INTELSAT
was conducted from February 1969 to May 1971 in accordance with article 9 of the Interim Arrangements. 24 The most difficult problem facing
these negotiations concerned the structural organization of INTELSAT
which had been predominantly under U.S. control. "This problem was
finally solved through various compromises mainly between the United
States and Europe to reshape the original organization with a nature of
joint-venture or consortium created by the initiative of the United States
into a new type of multi-national organization on the basis of international intergovernmental agreement. '25 Under the new form of organization, the Assembly of Parties becomes the principal policy making body
of INTELSAT and employs a one-country, one-vote system. 26 This
strongly indicates that INTELSAT is a truly international operating
agency for the construction, operation and provision of the space segment
for use by individual operating carriers to provide international services.
In spite of Mr. Clarke's enthusiasm for this new organization, all
members did not necessarily pledge their support to INTELSAT as the
single global system. This was apparent in the discussion on the rights
27
and obligations of members which are now stipulated in article XIV.

"The fundamental position of the European countries was that even
though they admit that regional or domestic satellite systems should not
be approved if they would jeopardize INTELSAT, the right of establishing of such systems should be recognized if they were intended for meeting specific telecommunication demands in particular areas. '2 The European position, almost identical to that of Japan, was expounded at the
419-27 (1962), as codified in 47 U.S.C. § 701 (1976 & Supp. V 1981).
22 Emphasis added. The remark was quoted from a speech by Mr. Arthur C. Clarke (a
British scientific critic and author who, as early as 1945, boldly prophesied the use of artifical satellites for global communication) at the ceremony where the INTELSAT Definitive
Agreements were opened for signature. This excerpt concisely summarizes the significance
and value of the new organization which, through its fundamental precepts, brings together
the nations of the world in a united, cooperative effort for the realization of succesful inter-

national satellite communications.
"' Interim Agreements, supra note 10, at art. 9.
25 S. YAMAMOTO,

supra note 9, at 8.

20 INTELSAT, supra note
27 Id. at art. XIV.
2

S.

YAMAiiOTO,

5, at art. VII.

supra note 9, at 46.
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29
conference referring to the principle of freedom of outer-space activities.
Apparently, the protection of national satellite telecommunication facilities industry affected the European position.
Under the Interim Arrangements, regional satellite systems were not
recognized.30 U.S. companies won most of the INTELSAT supply contracts because their technological predominance enabled them to underbid other countries. The decision-making power of the Communication
Satellite Corporation (COMSAT)3 ' at the Interim Communications Satellite Committee also has an effect on contract awards. Though equality in
securing the contracts from INTELSAT has been guaranteed by an allocation system, 32 the establishment of regional satellites systems has also
been allowed under certain conditions. 3 This is the result of compromise
between the two conflicting groups.

C. The Relationship of National Sovereignty to the INTELSAT
System
Although the general relationship of national sovereignty to international telecommunications will be discussed below, national sovereignty
considerations with respect to INTELSAT can be summarized as follows:
(a) In the early stages of a new system, emphasis is placed on the
benefits which will be derived from the new system (i.e., admission to the
Consortium, and the weighted voting system under the Interim Arrangements), rather than asserting national sovereignty.
(b) As the new system becomes established, increased emphasis
will be given to national sovereignty considerations in each country.
(c) Countries will enter into a multi-national agreement fully recognizing mutual sovereign rights, while reserving some of their own sovfor the purpose of achieving common aims and mutual
ereign rights
34
interests.
(d) It must be noted that national sovereignty is often asserted in
INTELSAT in the context of the industrial policy of the country
concerned.
(e) Even though a great many countries have entered into a multinational agreement establishing a cooperative relationship in the con2'9Treaty on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, art. 1, 18 U.S.T.
2410, T.I.A.S. No. 6347.
30 Interim Agreements, supra note 10, at art. VIII.
31Communication Satellite Act of 1962, supra note 22.
31 INTELSAT, supra note 5, at art. XIII. Equality is also established by a system of
competitive bidding. Id.
33 Id. at art. III.
34 Id. at art. XIV. See also ITU, supra note 2, at preamble and, infra note 81 and
accompanying text.
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struction and operation of the space segment, it is assumed that provisions for actual international telecommunication services will be negotiated bilaterally and will consider national sovereignty.3 5

III.

THE PROGRESS OF TECHNOLOGY AND RECONSIDERATION OF

INTELSAT's OBJECTIvES
A.

Background of the Issue

During the past ten years, INTELSAT has been a great success as
virtually the single global telecommunications system. 6 Through the
same decade, however, several regional satellites systems also were developed. In more than ten of these cases, 3 7 the Assembly of Parties was consulted for its findings regarding the "considerations" expressed in article
XIV(d)3s as to whether INTELSAT suffered "significant economic
harm." 39 Undoubtedly, these findings were made on an ad hoc basis with
the "consideration" of "significant economic harm" subject to no definite
standard-except a procedural standard first adopted on a provisional
basis in October 1973.40
15INTELSAT, supra note 5, at art. ll(c). INTELSAT recognizes the superiority of the
ITU Convention. Id. at arts. XIX(a), XVI(n).
" This success is evidenced by the remarkable reduction in its single global unit rate
from $750 (U.S.) in 1974 (1973-74 INTELSAT, ANNUAL REPORT) to $390 in 1982 (1982 INTELSAT, ANNUAL REPORT).
37 E.g., ECS (Apr. 1979, Oct. 1980 & Oct. 1982), PALAPA (Apr. 1979 & Oct. 1980).
PALAPA, Indonesia's domestic satellite communication system, is also used for satellite
communications among ASEAN countries.
U INTELSAT, supra note 5, at art. XIV(d):
To the extent that any Party or Signatory or person within the jurisdiction of a
Party intends individually or jointly to establish, acquire or utilize space segment
facilities separate from the INTELSAT space segment facilities to meet its international public telecommunications services requirements, such Party or Signatory, prior to the establishement, acquisition or utilization of such facilities, shall
furnish all relevant information to and shall consult with the Assembly of Parties,
through the Board of Governors, to ensure technical compatibility of such facilities and their operation with the use of the radio frequency spectrum and orbital
space by the existing or planned INTELSAT space segment and to avoid significant economic harm to the global system of INTELSAT. Upon such consultation,
the Assembly of Parties, taking into account the advice of the Board of Governors,
shall express, in the form of recommendations, its findings regarding the considerations set out in this paragraph, and further regarding the assurance that the provision or utilization of such facilities shall not prejudice the establishment of direct telecommunication links through the INTELSAT space segment among the
participants.
39 Id.

40 The Intersystem Coordination Procedures (amended as of 1977): (a) The effect on

the cost and charge for utilization of the planned INTELSAT space segment; the effect on
the plans and operations of INTELSAT; and the resultant effect on the amount of invest-
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EUTELSAT 41 planned to expand its system and requested coordination with INTELSAT in 1982. One of the purposes for the expansion of
the system is to provide new digital business services for European countries which are not included in the present INTELSAT traffic data base
or business program. The INTELSAT Board of Governors' conclusion
was that any material change or extension of the networks beyond 1988
will require new coordination of the networks under Article XIV(d) of the
INTELSAT Agreement. 4 2 New coordination will be required even though
the proposed networks and operation are technically compatible with the
existing or planned INTELSAT system and will not cause significant economic harm to the system through 1988. In other words, although the life
span for the European Communication Satellite (ECS) is ten years, the
coordination was granted to cover a period of five years so that INTELSAT could assess the development of business services in that period. INTELSAT then may decide to provide such services as part of its global
system at the earliest possible date.
France, West Germany and Britain "claim that INTELSAT has
never had much interest in providing satellite communications within Europe (in the past, most continental traffic has gone by microwave and
cable).'

4

The International Institute of Communications (IIC) comments

that "the most likely solution is for the Europeans to carry on, and for
INTELSAT to accept that its global monopoly is not quite as complete as
ment share of the Signatories; (b) the degree of increase in the amount of investment share
of the INTELSAT Signatories, not participating in the regional system concerned, resulting
from the decrease in the traffic or service of INTELSAT; and, (c) other factors perinent to
each case. INTELSAT, Intersystem Coordination Procedures: Proposed Procedures for Implementation of Article XIV(d) Requirements Concerning Significant Economic Harm, Doc.
BG-28-63E M/6/77, at 2 (June 29, 1977). At the twenty-eighth meeting, the INTELSAT
Board of Governors decided to adopt, on a provisional basis, the revised Procedures for
Implementation of Article XIV(d) Requirements Concerning Significant Economic Harm as
contained in BG-28-63.
41 ECS system is to be owned and operated by the Interim European Telecommunications Satellite Organization (EUTELSAT). Interim EUTELSAT was established on June
30, 1977, by Agreement on the Constitution of a Provisional European Telecommunications
Satellite Organization signed by the Administrations of the CEPT countries.
42 Intelsat Board of Governors Fifty-Second Meeting, Sept. 9-16, 1982, Intelsat Doc.
BG-52-1W w/9/82 Final (Sept. 16, 1982).
43 Satellites:Intelsat v. Eutelsat, 10 INTERMEDIA 3 (Nov. 1982). Certainly, in the coordination between the primary ECS and the INTELSAT system, this point is well taken
with regard to INTELSAT. Even though telecommunications services within Europe are
international services, they have been treated separately from international telecommunications services in general both conventionally and in the CCITT Recommendation of ITU.
This relates to the usage of the words "intercontinental" and "continental" in the Recommendations on leased cirucits, telephone service, etc. See also infra note 82 and accompanying text.
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it used to be." 4 In fact, suggestions for the amendment of the INTELSAT Agreement have come from several quarters in order to accommo45
date regional requirements.
In addition to ECS, various regional communication satellite systems
are being planned because many countries now have the necessary technological expertise to implement a system. Furthermore, new types of satellite communication services like Satellite Business Systems (SBS), have
emerged and contemplate the construction of a satellite communication
network covering several countries.
B. Review of Article XIV
There seems to be no room to reconsider whether INTELSAT should
allow its member countries to more freely develop separate systems, since
the present condition stipulated in the INTELSAT Agreement was formulated as a compromise in anticipation of the present situation. Indeed,
some provisions in the Definitive Arrangements including those which led
to the present provisions, are the "result of a long series of many

sessions.

'

The development of regional telecommunications systems may well
undermine the delicate balance which resulted from the compromise.
The Definitive Arrangements were "concluded to secure long-pending ar-

mistice and stability in the management of INTELSAT 'on a definitive
basis' by reconciling, (or at least freezing), through compromise upon
" Id. The International Institute of Communications is a world-wide organization composed of broadcasting companies, telecommunication industries, scholars, etc.
4" E.g., Dr. A. Caruso, Secretary General of EUTELSAT, stated in a conference held in
Washington in 1982 that "[t]hose who believe that observance of the provisions of Article
XIV(d) means that establishment of profitable regional satellite systems must be prohibited
are committing flagrant error." Dr. Caruso called for either proper interpretation of Article
XIV or amendment-of the INTELSAT Agreement to make it compatible with present day
reality. 48 TELECOM. REP. 22-23 (Dec. 13, 1982).
46 S. YAMAMOTO, supra note 9, at 7, wherein the author states:
These are the result of a long series of many sessions spending over 40 weeks as a
combined total and requiring two years since the start of negotiations. Taking a
long time, compromises were made to resolve serious issues involving a clash of
interests between the U.S., European and other countries. Therefore, some provisions in the Definitive Agreement are those finally concluded in the general package. Those provisions are standing and balancing in 9 delicate number of various
thoughts and interests of different countries. Even after the effectuation of the
Definitive Arrangements, there could be the case much weight is given to either of
the two different opinions in applying or interpreting the Agreement. And such an
upset in the balance is not so inadequately regarded as to make the antagonism
between different countries revive which was seen at the start of negotiations for
the Definitive Agreement.
47 Id.
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compromise, "48 individual nation's competing interests essential to its
continued viability. Therefore, in pursuing new benefits care should be
taken to avoid transgressing any points of concession made by a country
at the time of the compromise.49
Because domestic satellite systems are not a prime concern of INTELSAT, the treaty only requires technical coordination with the INTELSAT system, with respect to its geostationary orbit position and possible interference, before a domestic system can be implemented. 0
Therefore, matters of establishing domestic satellite systems substantially
are reserved to the national policy of each country. Furthermore, the current practice of allocating geostationary position on a "first come, first
served" basis can produce results which do not consider the potential disadvantages to other countries.
C.

Review of the Role of National Boundaries
1.

United States/Canada Case Study

In contrast to more conventional satellite systems, the SBS satellite
communications system relies on new approaches to provide public telecommunications services. It is likely that similar types of satellite systems
will emerge and have a great impact on the existing satellite communication system. The conventional framework then will need51 to be adapted,
especially in the international telecommunications field.
Since the early days of commercial satellite systems, heated arguments have occurred in international forums concerning "spill overs" involving direct broadcasting. With the introduction of direct communications services into the international field, new problems and conflicts have
developed between the methods in which telecommunication services
have been provided.2
Id. at 9.
Each country must have obtained something else in another aspect in compensation
for its concession. Also, the same pattern of rhetoric is used here as was used adversely in
the argument concerning entry of resale carriers by making use of leased lines. See supra
note 15.
50 INTELSAT, supra note 5, at art. HI(c).
48
4'

61 E.g., an intra-corporation leased channel service. This so-called SBS-type service enables users to communicate directly within each corporation. The wider the accessible area
of the communications system, whether within or beyond the national boundary, the more
its utility increases. Thus, there is a tendency among users to demand the expansion of
service areas beyond the national border as far as is technically possible.
52

E.g.,

Bell Canada is concerned that both international and intra-Canadian traffic could
be routed via private earth stations and American satellites. For instance, they
say, American-based multinational firms could route all their traffic, both Canadato-Canada and Canada-to-United States, via SBS satellites, thereby bypassing Ca-

1984

INTERNATIONAL COOPERATION

The application 3 of SBS to expand the Communications Network
Service (CNS) to include Canada was approved by the Federal Communications Commission (FCC) on October 22, 1981." As a condition of this
grant, however, the Canadian government's agreement was required. In
addition, SBS was obligated to conclude an operating agreement with an
appropriate Canadian common carrier that would own and operate an
earth station in Canada. Finally, coordination with INTELSAT was
required.5 5
Notwithstanding the relationship with INTELSAT, the Canadian
government probably would have determined that some type of inter-governmental arrangement was needed to resolve the problems involved in
establishing such a communications system. In fact, the applications"
filed to expand the CNS have contents which do not fully fall within the
clauses of the 1972 understanding between the two countries. 7 As a result, on August 24, 1982, the U.S. and Canadian governments agreed that
provisions for commercial voice and data transmission services by domestic satellite would be governed by four principles.5" Firstly, the satellite
communications service between the two countries would be developed
jointly by the authorized entity of each country.5" Secondly, an operating
agreement would be negotiated by the authorized entity of each country
and service would be based upon this agreement.60 Thirdly, each country's authorized entity will possess and operate the earth station and
other terrestrial facilities.6 1 Lastly, both the United States and Canada
agreed to uphold the ideals of INTELSAT and to observe the obligations
incurred under the Definitive Arrangements.6 2
nadian networks completely.
GANLEY, supra note 19, at 163.
53 For authorization in accordance with Article 214 of the Communications Act of 1934,
Pub. L. No. 73-416, § 609, 48 Stat. 1064 (1934).
88 F.C.C.2d 195-212 (Oct. 22, 1981).
55 Id.
" Similiar filings were made by the American Satellite Company (ASC) and others. Id.
at 178. ASC, a regulated common carrier which provides domestic satellite communications
services, is a joint venture of Fairchild Industries and Continental Telecom. It intends to
extend its services to Canada. Deliberations hereafter will encompass these filings
altogether.
" DEP'T OF STATE BULL., No. 1754, U.S. AND CANADA CLARIFY AGREEMENT ON TELECOMMUNICATIONs 68 (1978).
"s48 TELECOM. REP. (Aug. 10, 1982) (as abstracted). The competency of the entities
stipulated therein differs between Canada and the United States. Id. Under the ITU Convention, such entities must be "authorized" by the sovereign country to engage in "international" services. ITU, supra note 2, at art. 44(2) and annex 2.
:9 48 TELECOM. REP., supra note 58.

0. GANLEY & G.

*' Id.
Id.
62 Id.
41
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These four principles manifest that such a service provided by American "domestic satellites," which at first glance might look like an "extension of service to a point or points in the other country where such service
was incidental and peripheral to the provision of what was clearly and
essentially a domestic service," ' s would be equivalent to an international
service. Examining these principles more closely, joint development by
the United States and Canada implements the provisions of the Radio
Communications Regulations6 4 of the ITU, and indicated that Canada
considers this an international service provided for under the Radio Regulations. The provisions concerning the operating agreement contain references to articles of the Telegraph Regulations and the Telephone Regulations 5 of the 1973 Geneva Convention." Derived from article 44 of the
ITU Convention, these regulations demonstrate that the operating agreements are intrinsically governed by international regulations and, therefore, differ from international agreements contracted by private entities.
Having each country possess and operate the equipment within its territory seems to parallel the intent of article 23 of the International Telecommunication Convention. 7 Thus, each principle indicates that such a
transborder communications service should be developed jointly by two
countries recognizing each other's respective and inherent sovereignty in
the same way as in any normal international telecommunication service.
2. International
66
Sovereignty

Telecommunications

History

and

National

Generally, questions concerning the issue of national sovereignty
should be studied in the context of international telecommunications history rather than in the more limited context of satellite communications.
Further, in terms of the construction and operation of the telecommuni63 DEP'T OF STATE BULL., supra note 57.

6 See infra note 84.
'0 The United States made reservations on these Regulations for their services with
Canada. Under these regulations, the competency of the Recognized Private Operating
Agency (RPOA) is the same as that of Administrations (as defined in ITU, supra note 2, at
annex 2). Selection of Administration or RPOA depends wholly upon the sovereign nation.
See id. at art. 44-1 for the relation between "Members" of the Convention and such
Administrations.
66 Final Acts of the World Administrative Telegraph & Telephone Service, Apr. 11,
1973, 28 U.S.T. 3293, T.I.A.S. No. 8586.
6 ITU, supra note 2, at art. 23, para. 3.
66 See generally J. KIMURA, THE JOINT VENTURE OF SUBMARINE CABLE SYSTEMS-PRESENT STATUS AND PROBLEMS

(1973); J.

KIMURA, CHANGE IN LEGAL STRUCTURES ON SUBMARINE

CABLE SYSTEMS (1960); K. HANAOKA, CENTENARY OF UNDERSEA CABLES IN THE PACIFIC (1968)

(all of them published in Japanese); and S.
facts in this section are taken.

YAMAMOTO,

supra note 9, from which various
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cation facilities used in international service, continuous change has occurred in response to the emergence of technologically advanced transmission modes. It will be worthwhile, therefore, to describe briefly how
the principles of national sovereignty have been applied as changes in operational systems have taken place.
a. Sovereignty and Developing Communications in Japan
International communications service in Japan was opened in 1871
by underwater telegraph cables connecting Nagasaki with Vladivostock
and Shanghai. These cables were constructed by the Great Northern Telegraph Company of Denmark (GNTC) which had been given the right to
land cables by an agreement between the Japanese and the Danish Governments. The agreement gave the GNTC the right to land cables and
permitted it to receive and transmit telegrams in limited areas of Japan.
This agreement was replaced by the landing concession of 1882 which allowed the GNTC to be in a monopolistic position in regard to the Japanese-Continental Asia (including nearby island areas) cable communications, and it was not until 1943 that Japan was able to fully reclaim the
special rights given to the GNTC. In this initial period then, Japan was in
a position where it was able to exercise its sovereign right neither in constructing and operating cable systems in certain relations nor in providing
telecommunications service. This is due partly to the fact that when the
initial agreement was made, Japan had no technical and financial ability
to construct a cable system by itself. It should be noted, however, that in
general "it was rather economically efficient for developing countries not
to construct cables but to rely on foreign carriers' cables in order to enjoy
the better service made possible by them without being burdened with
heavy initial costs.

69

Japan's early technical and financial inability to de-

velop a communications system is a good example of how national sovereignty can be limited by extrinsic constraints.
In 1921, Japan's first fully-duplicated and self-operated radio station
for international public telecommunications began long wave operation.
This was also Japan's initial exercise of its national sovereignty in the
field of communications. Subsequently, Japan, as did other nations, relied
upon shortwave radio circuits to provide international telecommunications services.70 The shortwave era was affected by the development of
"J.

KIMURA, CHANGE IN LEGAL

STRucruRs, supra note 68.

0'The main feature of shortwave radio communication is that, unlike cable systems, it

requires facilities only at the ends, where each of the countries involved is responsible for
their provision. In addition, costs were quite small as compared to those of cables. For these
reasons, shortwave radio communications became increasingly important in the field of in-

ternational telecommunications and many direct circuits were established between main
points of the world. As the shortwave radio communication developed all over the world, the
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the high capacity coaxial cable, enabling several nations to use the same
facility, which was first introduced into Japan in 1964.
At present, seven coaxial underwater cables connect Japan with foreign countries. The system was constructed jointly by Kokusai Denshin
Denwa Co., Ltd. (KDD) and counterpart foreign communications entities.
The characteristic point in the construction and operation of these cables
is that, unlike older telegraph cables, a country's jurisdiction and its territorial and parochial privileges are limited by "the principle of freedom in
the High Seas.17 1 While these enterprises were carried out as joint ventures, 7 2 in the context of national sovereignty, they were subject to the
respective laws of the countries involved. Accordingly, each party was
wholly responsible for the maintenance and operation of that portion of
the system which constitutes a part of its domestic territorial portion.7 3
At the same time, the other party was entitled to receive full information
relating to maintenance and operation and was obligated to maintain or
cause to be maintained the relevant portion of the system only when requested by the said party. 74 Thus, the concept of national sovereignty,
even in a joint cable system undertaking, demonstrates the fundamental
principle underlying the ITU Convention that each country should handle its own telecommunication services."5 In more recently concluded
cable system construction and maintenance agreements, the general tendency is to allocate voting rights in proportion to the ownership of each
participating party and allow voting on a majority basis by weighted
concept of national sovereignty became more firmly established, particularly in the aspects
of construction and operation of international facilities at each end of a circuit between two

countries.
71 The Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312, T.I.A.S. No. 5200,
450 U.N.T.S. 82.
7'2However,

S.

there may be another way of thinking.

[T]he relationship between or among the parties shall be limited to the expression
of the relevant agreement and shall not constitute partnership between them nor
independent corporate body legally. (See Transpacific Cable Construction and
Maintenance Agreement, Para. 17.) Therefore, a common enterprise among parties based on an agreement is not more than that for financial pooling and should
not be regarded as a consortium or joint venture.
YAMAMOTO, supra note 9, at 20.
7' Transpacific cable construction and maintenance cable system agreement, entitled

HAW-3/TRANSPAC-2, Cable Systems Agreement, July 31, 1974 (emphasis added). The

agreement was signed by AT&T, HTC, ITT, KDD, OTC(A), RCA and WUI.
74

Id. at para. 12(d), (e).

" ITU, supra note 2, at preamble. See also infra note 83. Further, with respect to
"installation" of a cable system, if the idea is perceived not merely as a general concept such
as physical construction or 6wnership of an object but as a concept used in telecommunications laws (the concept in Japan is interpreted precisely in this way) it is practically possible
to preserve exclusiveness and compatibility with the provisions of article 23, para. 3 of the

ITU Convention.
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votes.7 6 Even in such circumstances, international telecommunications

service via cable system is provided under bilateral service agreement between the two countries concerned, as in the case where the service is
provided in other ways. The planning, contracting and construction of the
system, however, necessarily continue to be a multinational effort.
IV.

THE PRESENT STATUS OF INTERNATIONAL TELECOMMUNICATIONS
SERVICE AND THE ROLE OF NATIONAL SOVEREIGNTY

A. The Basic Structure of Providing International Telecommunications Service
As has already been demonstrated, various types of multinational cooperative systems have been devised to deal effectively with problems
caused by technological progress. This has made it possible to give realistic and appropriate solutions to the normal conflict between concepts of
national sovereignty and the practical requirements for the installation
and operation of international telecommunications facilities. As a result
of these cooperative efforts, individual nations not only receive the benefits of new technology through cooperation, but also make possible a more
efficient system. Despite such changes in the methods of international cooperation, the actual operation of international telecommunication service has, with few exceptions, been based upon bilateral agreements
which relate closely to national sovereignty. In fact, present international
telecommunication services are being provided bilaterally in accord with
terms of the ITU Convention including the International Telegraph and
Telephone Consultative Committee (CCITT) recommendations.77 However, if bilateral agreements are not nearly uniform, the regulation of tele76 In this connection, it is particularly noted that, as far as West-East (excluding the
Indian Ocean region) traffic is concerned, most of the actual traffic is concentrated on the
United States. This means that in almost all cases, one end of each long-haul West-East
cable has to be terminated in the United States, wherever the landing point at the other end
may be. Therefore, the United States (if all the traffic terminates in it) can almost automatically acquire controlling interests in each cable system landed, or at least a sufficient interest to prevent other parties from getting controlling interests singularly or collectively. This
is further supported by the fact that parties at the other end, either in the Pacific or Atlantic area, actually consist of many different Administrations or Operating Agencies whose
interests do not neccesarily agree with each other. The decision-making process should,
therefore, become quite similar to those seen in the satellite communications field under the
Interim Arrangements. In recent years, cable construction and maintenance agreements
have usually been concluded in the form of private contracts in private law, presupposing
the necessary approval of relative governmental authorities. However, some contend that
there is a need for some type of prior negotiations at the governmental level in the cable
communications field as well.
7 See infra note 85.
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communications would become too complex. 8
Delegates from major European countries sought to avoid this complexity by a multilateral treaty:"9
The pace of internationalisation of the electronic telegraph was accelerating, and to insure that the mechanics of passing international traffic
did not become so complicated and burdensome that they defeated their
own objects, the telegraph departments of the main European governments established in 1865 an International Bureau of Telegraph Administrations with headquarters in Paris. If the benefits of the new means of
communications were to be enjoyed by the majority and to the full, there
had to be some degree of standardisation of procedures, rates and telegraph practice generally. 0
The International Telecommunication Convention incorporates these
principles in the Preamble to its Basic Provisions."" The origin of the present ITU can be traced back to the establishment of this international
bureau. The ITU was thus at first an international organization mainly
for European countries, but "[a]t the St. Petersburg Conference (1875), it
was decided to set up two systems, i.e. one for countries in Europe and
the other for countries outside Europe. As a consequence, it became easier for administrations and private operating agencies in extra-European
countries to join the Union." 2
With the development of international telecommunications throughout the world, the role of the ITU has been gradually enlarged. The present organization has the Plenipotentiary Conference, 3 which is the supreme rule-making organ and can revise the Convention and the
Administrative Conferences which can revise the Administrative Regula78 E.g., if the terms and conditions of each service were to be decided as the result of
free respective bilateral negotiations among the 157 ITU member countries, we would then
have to logically expect up to 12,246 varieties of terms and conditions over the world for
each service.
18 International Telegraph Convention, May 15, 1865, 130 Parry's T.S. 198.
80 H. BARTY-KING, GIRDLE ROUND THE EARTH 23-25 (1980). This is precisely why the
ITU was established.
81ITU, supra note 2, at preamble, wherein it states:
While fully recognizing the sovereign right of each country to regulate its telecommunications, the plenipotentiaries of the Contracting Governments, with the object of facilitating relations and cooperation between the peoples by means of efficient telecommunications services, have agreed to establish this Convention which
is the basic instrument of the International Telecommunication Union.
82 Kojima, General Tariff Principles, 50 TELECOM. J. 180, 181 (1983).
83 Every time the Plenipotentiary Conference is convened, the old International Communication Convention, the fundamental legal instrument of the ITU is scrapped, from a
procedural requirement, and a new one is adopted with relatively few substantial changes.
There is movement toward changing the nature of the treaty into that of a more stable
charter so that ITU may maintain the continuity of its functions.
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tions.14 Furthermore, two consultative committees, the CCITT8 5 and the
CCIR 88 are empowered to establish various rules in the form of "Recommendations." Under these two committees, a number of Study Groups
consider specific problems and work to develop solutions in the various
fields of international telecommunications. It was decided at the Plenipotentiary Conference of the ITU (Montreux, 1965) that with regard to Telegraph and Telephone Regulations, except for matters of principle, detailed provisions on operation and tariff matters should be transferred to
CCITT Recommendations in order to cope with changes in technical and
operational environments." '
B. The Stability in International Communications Provided by National Sovereignty
By examining several case histories, the stability that national sovereignty provided international telecommunications services can be
discussed.
1.

Review of the World Telephone Routing Plan

At present, CCITT Study Group II is revising a Recommendation for
an international telephone routing plan. 8 Undoubtedly, one of the most
important reasons for such a revision is that a hierarchical network structure with a Regional Center (CTI) is not suitable for the operation of an
international telephone network. Adopted in 1964, the CCITT Recommendation divides the world into several zones each having one Regional
Center (CT1) which in turn acts as the homing center for international
transit exchanges (CT2 and CT3) of the individual countries and bases
routing upon a far-to-near rotation with a hierarchy of CT1, CT2 and
84At

present, there are three Administrative Regulations: Telegraph Regulation, Tele-

phone Regulations and Radio Regulations.
85 International Telegraph and Telephone Consultative Committee (CCITT): One of
the organs of ITU whose duties are to study technical, operating and tariff questions relating to telegraphy and telephony and to issue recommendations on them. Such activities are
indispensable for the harmonious operation of international telecommunications because
they are provided, in principle, jointly by two countries in any relation. Consequently, establishing uniformity is required with respect to technologies, operating methods, tariffs and so
on.

as International Radio Consultative Committee (CCIR): One of the organs of ITU
whose duties are to study technical and operating questions relating specifically to radiocommunication and to issue recommendations on them.
87 Plenipotentiary Conference of the ITU, Telegraph and Telephone Regulations, Res.
No. 36, Nov. 12, 1965, No. 36, 18 U.S.T. 585, T.LA.S. No. 6267.
" The author owes to Mr. Toru Ohta, an expert in this field, all necessary information
on CCITT Study Group H activities and some other technical matters in describing this
section, infra notes 88-98 and accompanying text.
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CT3.8 9
This routing method, an international version of what is generally
employed in domestic networks, causes several problems. Firstly, too
many countries wish to obtain the status of CTl, or at least CT2. This
makes it extremely difficult to optimize the overall switching network.
Secondly, the advent of satellite communications makes it relatively easy
to bilaterally establish as many direct circuits as required. In recent
years, most international telephone traffic has been handled via direct circuits, leaving only a small volume of overflow traffic to international
transit centers. This is yet another challenge to the overall efficiency of a
world network. Thirdly, countries view international network resources
with regard for their own national interests, rather than trying to maximize international efficiency. Such sharp differences of opinion over international accounting between originating countries and transit countries
makes coordination extremely difficult.
In lieu of these problems, revision of the Recommendation was necessary to provide an alternative compatible with the existing practice of the
international network. In revising the Recommendation, it was very difficult to find a new routing method which would not rely on a hierarchical
structure yet which would rely on a conventional control method with
electromechanical technology."0 The new text of the Recommendation has
two major principles. Direct connection and connection with one transit
exchange should be made freely, and in the case of connection involving
more than two links routing should be chosen so that it contains not more
89 The routing method to be applied in the hierarachical network. The hierarchical network is defined by and composed of:
(1) Categorization of transit centers into 3 classes: CTI, CT2 and CT3;
(2) One Regional Center (CT1) in each region of the world;
(3) Establishment of final choice route (or backbone route) dimensioned as low loss
probability circuits between CT1-CT1, CT1-CT2 and CT2-CT3;
(4) High usage circuits are established between CT's where thick traffic density is expected. The far-to-near-rotation method of route selection will be made in the following
manner. First, the direct route is tried. If the direct route is occupied or unavailable, the
route from the originating exchange to the exchange ranked higher than the destination
exchange in the incoming CT1 zone will be selected. If, again, this second route is unavailable, the route selection is then advanced to the higher ranked exchange in the outgoing zone.
For example, in the case where the originating exchange is ranked as CT3, after all the
routes from the CT3 to the exchanges located in the incoming (destination) zone are tried,
the CT3 connects route CT3-CT2 in its own zone and asks the CT2 exchange to look for the
route to the destination. Finally, the CT2 may extend the connection to its homing CT1
(thus establishing CT3-CT2-CT1) and asks the CT1 to look for any route to the destination.
Even in the worst case, the final route connection, CT3-CT2-CT1-CT1-CT2-CT3, will be
available 99 percent of the time, which is the engineering objective of the routing plan.
90 A conventional control method applied in the step-by-step or cross-bar type switching machines, which is based on logics composed of relay devices or wired logical circuits. In
recent years, computer-controlled programs have replaced the electromechanical methods.
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than four circuits in tandem. Essentially, this Recommendation proposes
that international networks should be non-hierarchical and that in the
case of connection involving more than two links routing should be made
by referring to the international transit routing list which shows various
countries' transit capabilities and bilateral or multilateral transit
agreements.
It may appear that the revised routing plan is less advanced than the
original as far as the autonomy of the routing plan is concerned. Again,
this is a reflection of present world telephone network practice being governed mostly by bilateral or multilateral agreements with little concern
for overall network efficiency.
The CCITT is being called upon to study, during its 1985-89 Study
period, a completely new routing plan, however. The plan's goal would be
to make more efficient use of the next generation's network resources by
forming an Integrated Services Digital Network (ISDN) which would use
new technologies such as digital exchange and a No. 7 signalling system."1
a triangular
Also, this study would evaluate the feasibility of constructing
92
network connecting Japan, the United States and Europe.
It is essential that both national sovereignty and international cooperation be fully considered, balanced and coordinated before designing
any future routing plans, though. Countries participating in Study Group
H are fully aware that drastic changes might upset the existing balance.
Careful deliberation seems to be the best way to avoid any problems
when studying future routing strategies.
2. The
Networks

Emergence

of

Private

Transborder

Communication

From the standpoint of network architecture, the current international communications network is far from the ideal since it operates as
an aggregate of inefficient international, bilateral circuits. Perhaps because of the present status of the international telecommunications network, private networks, such as Soci~t6 International de T61ecommunications Aronautique (SITA) and Society for Worldwide Interbank
Financial Telecommunications (SWIFT), were created to achieve greater
efficiency.
SITA is an organization which provides 250 member companies (lo* New standard signalling system specified by CCITT in 1979. This signalling system
is applicable in the fully integrated digital network. The signalling channel is set up separately from individual communication channels and it serves all the communication channels in one route. The signalling information is transmitted in the speed of 64 Kbit/s in the
form of packet transmission.
92 The network achieves circuit economy by utilizing traffic distribution influenced by
the effect of time differences.
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cated in 158 countries) with specialized telecommunications services
through its worldwide network." This network consists of 9 high level
centers, 3 medium level centers and 174 low level switching centers which
are interconnected, as of January 1, 1983, by many leased circuits. This
system did not develop overnight as a response to the existing inefficient
network. Rather, it has been built gradually and allowed the operation by
a de facto organization.
Comparably, the SWIFT network consists of three operating centers
(main computer centers) and 28 regional processors which are scattered
throughout the world. Each participating country has accepted the
SWIFT service in accord with its national legislation, as provided in
CCITT Recommendation D.6. Even Japan has attempted to reconcile its
own legal and policy precepts to permit the establishment of the SWIFT
service.9s
In contrast to SITA which leases circuits on a flat-rate basis, SWIFT
leases circuits on a newly created volume-sensitive tariff system, in accord
with the Conference of European and Telecommunications Administration (CEPT) agreement."3 SWIFT opposed this disparate treatment, and
in response, European administrations submitted the issue to CCITT for
study as a "Question." The administrations' intent was to obtain an international endorsement 6 for applying the volume-sensitive tariff system.
93 SITA (Soci~t
International de T61ecommunications A6ronautiques) is a cooperative
association (soci6t6 cooperative) set up in Belgium for the purpose of "study, establishment,
acquisition, use and operation of communication means in the countries concerned for ensuring the transmission of all types of communications (except private or public messages)
required for the operational activities of the member airlines companies." Belgian Commercial Law, art. 2, ch. 9. It was established in Feb. 1949, by eleven airline companies of nine
principal countries in Europe, including Norway, Sweden, the Netherlands and the United
Kingdom. It possesses a juridical personality separate from its members in accordance with
the Belgian Commercial Law.
" SWIFT (Society for Worldwide Interbank Financial Telecommunications) is a cooperative association (soci6t6 cooperative) set up pursuant to Le Droit Belge des soci~tas, Code
de Commerce of Belgium, having the same juridical status as SITA. Its purposes are for the
collective benefit of the members of the Company, the study, creation, utilization and operation of the means necessary for the telecommunication, transmission and routing of private,
confidential and proprietary international financial messages between the members of the
Company. Id. at art. 3. It was established in May 1973 by 239 banks involved international
financial activities in a total of 15 countries, including the United States, Canada and 13
principal European countries such as the United Kingdom, Franle, the Federal Republic of
Germany and Italy. As of December 1, 1982, 980 banks belonging to 48 countries are members of SWIFT, whose system comprises 3 operating centers and 28 regional processors.
9 An organization which was established as a limited Union, without any diplomatic
involvement, in 1959, and acknowledged by the deeds of the Universal Postal Convention.
The aim of the establishment is to strengthen the relations among the postal and telecommunications adminstrations of Western Europe. [1983-84] 1 Y.B. INT'L ORG. (20th ed. as
abstracted) (arrangement institutant la CEPT, Montreux, June 26, 1959).
0 Agreements reached in CEPT are expressed in terms of "recommendations," which
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After difficult negotiations, a new CCITT Recommendation was finally
adopted at the CCITT Plenary Assembly in November 1980 to apply to
97
such special cases.
The negotiations revealed that the European administrations were
concerned mainly with the amount of total revenue which they could expect from the sales of leased circuits. Since CEPT's volume sensitive system was to generate revenues only for countries in which a SWIFT message was originated or terminated, European administrations engaged in
severe competition to secure a SWIFT computer center for their
98
country.
V.

CONCLUSION

International telecommunications services will continue to be greatly
affected by national sovereignty unless great political upheavals occur on
a worldwide scale. Furthermore, it appears that national sovereignty will
be preserved to play a vital role in the decisions on the construction and
operation of an international telecommunication system, including both
limited joint operations and operations on a global scale, with perhaps
some minor exceptions for new types of systems in their initial states.
These seem to be undeniable facts which would survive any technological changes to eome. And if this should prove to be true in the future,
there must continue to be international organizations of the types represented by both ITU and INTELSAT in order to coordinate the interests
of national sovereignty with the requirements for international cooperation. Only in this way can balance and harmony be achieved in the provision of international telecommunications services.

have no legally binding power on the administrations. This fact was said to be one of the
arguments put forward by SWIFT in favor of its opposition.
97 D.6 General principle for the exceptional supply to organizations formed to meet the
specialized international communication needs of their members, of international telecommunciations facilities (these facilities need not be limited to the provision of cirucits, but
may also include the supply of multiplexing, concentration and switching facilities), for a
use which cannot be authorized under the provisions of Recommendations D.1, D.2 and D.3
and which cannot be met by existing public services. The tariffs for these facilities should
take account of the volume of origin and destination of information transmitted.
98 Other private communications services have been developed and operated as actual
working systems. MARISAT, a system established jointly by four U.S. corporations (COMSAT General, ITT Worldcom, RCA Globcom and WUI), offered its services for other countries' use. It carried on its role as a carriers' carrier only temporarily, though, because it was
taken over by INMARSAT, an international organization established for the purpose of
expansion of maritime satellite service to the global level.

